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THE WORLD TUBNED UFSIDE DOWN”

@he surrender of British
General Cornwallis to
George Washington at
Yorktown, Virginia in 1781
marked the end of the
American Revolution. The
surrender took place with
the procession of the re-
mains of Cornwallis’ army
depositing their firearms
en masse before the Con-
tinentals. The irony to this
surrender was the tune
being played as the Brit-
ish marched in form and
disgrace was

....... “The world turned
upside down.”............

®n September 11, 2001
our world and the world in
general was “turned up-
side down.” The dramatic
impact of those events on
world commerce has yet
to be fully measured or
understood. The insur-
ance industry in particu-
lar was faced with the im-
mediate challenge of not
only responding to

these devastating events
but assessing what impact
future terrorist acts would
have on the worldwide in-
surance community. The
recent court decision in the
ongoing battle between
Silverstein Associates and
their insurers and reinsur-
ers of the World Trade Cen-
ter, vis-a-vis one or more
than one occurrence, sig-
nificantly identifies the
complex issues and finan-
cial ramifications facing the
insurance industry and
their clients. To date there
have untold |Dbillions
(estimated in excess of $40
billion) already paid by the
insurance industry in life
benefits, accident and
health benefits and prop-
erty and casualty insur-
ance. Faced with a chal-
lenge never before en-
countered in history, the
United States insurance
community turned to the
federal government and
jointly agreed to a tempo-
rary solution called the
Terrorism Risk Insurance
Act of 2002 or TRIA.

@he Act was conceived not
as a method to relieve the
insurance community of
their obligations, but to in-
sure that a structurally vi-
able insurance mechanism
would remain strong and
solvent thereby negating a
grossly negative impact on
world commerce. There
were six findings by Con-
gress that paved the way
for the Act.

In summary form they
are:

¢ The ability of businesses
and individuals to obtain
property and casualty in-
surance at reasonable
and predictable prices,
the ability to spread the
risk of routine and catas-
trophic loss which is criti-
cal to economic growth
and the promotion of
Unites States exports and
foreign trade Iin an in-
creasingly connected
world must not be jeop-

ardized;
>
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¢ The realization that insur-
ance companies are impor-
tant financial institutions
which allow mutualization of
risk and efficient use of fi-
nancial resources and en-
hance the ability of the econ-
omy to maintain stability
while responding to a variety
of economic, political, envi-
ronmental and other risks
with a minimum of disrup-
tion;

¢ The ability of the insurance
industry to cover unprece-
dented financial risks pre-
sented by potential acts of
terrorism in the Unites States
can be a major factor in the
recovery from terrorist at-
tacks while maintaining the
stability of the economy;

¢ The lack of adequate infor-
mation from which financial
institutions can make statisti-
cally valid estimates of the
probability and cost of future
terrorist acts to determine
the size, funding and alloca-
tion of risk caused by such
events,

¢ Pecause of the uncertainties
associated with such events
to prevent the property and
casualty insurance industry
from terminating coverage

for losses arising from ter-
rorist acts or by radically
escalating premium to com-
pensate for such risks that
are not readily predictable
and to prevent the hamper-
ing of future and ongoing
construction, property ac-
quisition and other business
projects that would other-
wise suppress economic ac-
tivity; and,

¢ The Unites States Govern-
ment should provide tempo-
rary financial compensation
to insured parties in a time
of national crisis while the
financial services industry
develops the systems,
mechanisms, products and
programs necessary to cre-
ate a viable financial ser-
vices market for private ter-
rorism Insurance.

@his Act is by no means a
“bail out” of the insurance
industry. It is a financial ar-
rangement that requires the
insurance industry to ab-
sorb a significant first dollar
loss before Federal funds
would be available. In addi-
tion, there is a cap on what
the Federal government will
pay as aggregated excess
over each company’s de-
ductible. It should also be

noted that before the
Act can be triggered,
an event must be clas-
sified a terrorist event
by the Secretary of the
Treasury in concur-
rence with the Secre-
tary of State and the At-
torney General of the
United States.

ﬂn order for the Secre-
tary of the Treasury to
consider classifying an
event as an act of ter-
rorism, three things
must first occur:

P The event must occur
in the United States or to a
United States air carrier or
on the premises of a
United States mission.

P The event must be
committed by an individ-
ual or group of individu-
als acting on behalf of a
foreign person or foreign
interest and.

P The resulting property
and casualty damages
must exceed $5 million.

Now that we have a ba-
sic concept of the Act,

how does it apply in the

real world?
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@ip until the events of Sep-
tember 11, 2001 there was
not a terrorist exclusion in
the standard commercial
automobile, garage or gen-
eral liability policy. There
was (and still is) a “War Risk”
exclusion that states that the
insurance company is not re-
sponsible for damages in-
curred as a result of war
(undeclared or civil war),
warlike action of a military
force by any government,
sovereign, or other authority
using military personnel or
agents; or insurrection, re-
bellion, revolution, usurped
power or action taken by
government authority in hin-
dering or defending such
actions. Because a terrorist
act does not fall within the
definition of the War Risk ex-
clusion, the events of Sep-
tember 11, 2001 were cov-
ered. Because terrorism was
not excluded and witnessing
the group sponsored terror-
ist events in the Middle East,
the insurance industry
quickly sought approval for a
terrorism exclusion in their
policies. Congress, recog-
nizing the financial impact of
such an exclusion as was dis-
cussed in the six findings
above, immediately moved

to support the insurance in-
dustry.

®n an almost weekly basis
we are witness to bus bomb-
ings in Israel that are quickly
spreading throughout the
Middle East and elsewhere.
In March we witnessed the
execution of hundreds of in-
nocent people in Spain when
terrorists blew up several
commuter trains. Our own
department of Homeland Se-
curity has suggested that the
next wave of bombings in
the United States could be
directed at commuter facili-
ties; buses and bus termi-
nals, trains and train termi-
nals and trucks. These meth-
ods of conveyance, unlike
airports, are almost impossi-
ble to secure or screen.

What would be your insur-
ance protection should a

suicide bomber detonate a
device on one of your
buses?

;Let us first view the action
of a “mad man” as an indi-
vidual act that is not de-
clared a terrorist act. Re-
member, a terrorist act by
definition must be so de-
clared by the Secretary of
the Treasury
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in concert with the Sec-
retary of State and the
Attorney General and
meet the established
criteria. Should an indi-
vidual explode a device
on your vehicle and
cause Dbodily injury,
death and property
damage, and is not a
declared act of terror-
ism, your policy would
provide coverage. The
policy conditions as re-
spects liability would
still prevail and the the-
ory of negligence could
be a defensible posi-
tion; but the costs of liti-
gation and subsequent
insured damages would
be covered to the extent
of your limit of liability.

ﬁow let’s consider a
terrorist event. Should
a group such as Al-
Queida take responsi-
bility for detonating a
bomb on your vehicle
and the Secretary of the
Treasury has declared it
a terrorist event
(meeting the threshold
criteria), there would be
no coverage under your
policy unless you pur-
chased terrorism protec-
tion.
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Once again let’s review the
criteria the Secretary of the
Treasury must assess in or-
der to declare a terrorist
event. The aggregated
losses must exceed $5 mil-
lion. This means all losses
associated with the event
not just those associated
with your vehicle; and The
event must be committed
by an individual or indi-
viduals acting on behalf of
any foreign person or for-
eign interest as part of an
effort to coerce the civilian
population of the United
States or to influence the
policy or affect the conduct
of the United States Govern-
ment by coercion. Absent
these two elements, the Sec-
retary of the Treasury can-
not declare a terrorist act.

How do you now if you have
terrorism protection and
how do you purchase it?

Z}-Buring the application
process (new or renewal)
your broker/agent should
provide you with a disclsure
statement setting forth that
your policy does not cover
acts of terrorism unless it is
purchased. You should then
be asked to sign a selec-
tion/rejection

form indicating your choice

of terrorism protection. It’s

as simple as that.

The overriding question is
whether to purchase ter-
rorism protection or not?

The decision to purchase
coverage must be personal
and subjective. By that I
mean each bus operator
has to evaluate his own
situation. Some questions
that need to be asked are
obvious such as: are my op-
erations predominantly ru-
ral; do I make daily runs
into large city terminals or
congested areas; do I know
my charters; do my daily
routes take me over main
access bridges or through
tunnels; etc. Keep in mind
that you become a target if
your vehicle can cause the
most damage to as many
people as possible. So if
you feel that your normal
and customary routes have
the potential to attract a ter-
rorist element, than I would
strongly suggest that you
consider purchasing Ter-
rorism insurance.

gcts of terrorism are un-
predictable; hence the
need for TRIA in the first in-
stance.

Unlike your typical auto
losses that can Dbe
trended and actuarially
predicted, no one knows
when the next act of ter-
rorism will occur, how it
will occur and the extent
to which it will occur. The
best minds in Govern-
ment while not knowing
specifics, all agree that
another act of terrorism
within the United States
will eventually happen.
The mode by which de-
livery of such an event
will occur is unknown.
The fact that the airlines
have been and are being
so closely scrutinized
might suggest that an-
other method of trans-
portation would be pre-
ferred. The typical
method for the suicide
bomber in the Middle
East has been buses.

Could this eventually
be a trend in the United

States?

While we all pray an
event like September 11,
2001 will never again oc-
cur taking measures to
prevent the event or limit
our exposure is often the
best policy.



