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I t is hard to believe how 
time seems to pass so 

quickly.  But what is even 
harder to believe is that the 
more things change the more 
they remain the same; and 
some things get worse. To re-
fresh your memory, way back 
in 2000 the Transnews did a 
piece on Employment Prac-
tices Liability or EPLI as it has 
come to be known.  In that ar-
ticle we referred to the vari-
ous laws that have made the 
workplace a minefield for em-
ployers and a “lottery” for 
some employees.  We spe-
cifically referred to the 
Civil Rights Act of 1991, the 
Americans with Disabilities 
Act, the Equal Pay Act, the 
Age Discrimination in Em-
ployment Act, etc.   
We also informed you that 
during the 1990’s, legal chal-
lenges on behalf of employ-
ees was the fastest growing 
area of the legal profession. It 
is now 7 years later and the 
only thing that has changed in 
the intervening years is that 
EPLI has gotten worse; at least 
for employers. 
There are three basic insur-
ing agreements to a stan-
dard EPLI policy contract: 
 
1.The first is the Indemnity 
Agreement.  This is broad lan-
guage that simply states that 
subject to the terms, limita-
tions, conditions, definitions 
and other provisions contained 
in the policy,  

There are certain caveats to be 
aware of when selecting a limit 
of liability.  As we have seen, all 
costs associated with defense 
and judgments reduce the 
amount of liability available. 
The typical policy further quali-
fies the limit of liability by stat-
ing that the insured limit is the 
most the company will pay as a 
result of one event. Further-
more, the limit of liability is also 
an annual aggregate; which 
means that regardless of the 
number of EPLI events or mon-
ies expended in defense costs, 
the limit of liability is the maxi-
mum the company will pay in 
any one policy period. 
It is extremely important there-
fore to select an adequate limit 
of liability at the outset. This 
should be predicated on your 
size, annual receipts, structure 
of your human resources de-
partment (if any), hiring prac-
tices, strength of management, 
adherence to state, federal and 
local statutes, etc.  
Now you may be asking your 

self why are we revisiting 
EPLI?   

O ver the past year or so, 
two of our clients have en-

countered EPLI lawsuits and 
neither of them had purchased 
EPLI coverage. You can appre-
ciate that we are not at liberty to 
disclose any information about 
these events but suffice it to say 
that these clients wished they 
had purchased EPLI and going 
forward, both have now pur-
chased it.   

the company will pay all loss 
amounts the insured is legally 
obligated to pay resulting from a 
covered event. 
 

2.The second is Defense.  The 
company (insurance company) 
has the right and duty to defend 
any claim because of a covered 
event to which this insurance ap-
plies that has been made against 
the insured.  Note that “duty” 
has been italicized; this is be-
cause in many cases defense 
costs tend to be the most expen-
sive part of an EPLI claim.  It 
should also be noted that de-
fense costs are typically in-
cluded as part of the limit of li-
ability. Therefore, as defense 
costs escalate, the limit of liabil-
ity decreases proportionally. 

 
3.The third is Other Benefits. 
These are not as broad as one 
would believe.  They are com-
monly limited to pre and post 
judgment interest.  Courts have 
typically determined that the 
meter on awards commences on 
the date the incident occurred 
and possibly earlier if it can be 
shown that the event(s) that pre-
cipitated the filing of a complaint 
occurred over a period of time. 
Therefore, when calculating the 
award, interest on the money the 
employee receives may be sub-
ject to the court’s tacking on in-
terest.  This would be covered 
but as we have seen with de-
fense costs, interest charges are 
part of the limit of liability and 
not in addition thereto. 

 



One of the events was a wrong-
ful dismissal and the other was 
alleged sexual harassment in the 
workplace; which brings me to 
some recent headlines involving 
EPLI.  
 

I n a recent most celebrated 
case, a federal court in New 

York City delivered a resound-
ing verdict in favor of plaintiff 
Anucha Browne Sanders against 
the New York Knickerbockers 
basketball franchise.  The basis 
for the case was that Knicker-
bocker’s President and former 
NBA great Isiah Thomas sexually 
harassed Ms. Sanders during the 
course of her employment as a 
Knick’s executive.  Among other 
allegations of sexual harass-
ment, Ms. Sanders alleges that 
Mr. Thomas referred to her as a 
“Bitch.”  To further exacerbate 
the situation James Nolan, CEO 
of Cablevision which is the cor-
porate parent of Madison Square 
Garden and the Knickerbockers, 
was not only indifferent to the 
charges of Ms. Sanders but ter-
minated her employment in sup-
port of Mr. Thomas. Both Tho-
mas and Dolan denied that the 
termination of Ms. Sanders was 
in retaliation for her charge of 
sexual harassment. The verdict 
was a staggering $11.6 million in 
punitive damages against the 
Knickerbockers and James Do-
lan; the jurors could not agree 
on whether to assess damages 
against Mr. Thomas so a mistrial 
was declared on that issue.  
While the defendants have 
stated their intent to appeal on 
the basis of innocence, the like-
lihood of this decision being 
overturned is thought to be rela-
tively small. The most that  

If you pass along any of 
these duties to management 
and you are not informed of 
daily events, you as the 
owner are responsible. You 
cannot subrogate your du-
ties as the owner to subordi-
nates without assuming full 
responsibility.  As you read 
this list I am sure your reac-
tion is the same as mine; stu-
pefied!  But for better or 
worse this is the reality of the 
business world we live in. 
You can dismiss it as frivo-
lous, you can take a macho 
position that you will not be 
bullied by the politically cor-
rect police or you can calm 
down and make a business 
decision by asking yourself  
 
“Can I afford to financially 
absorb an EPLI lawsuit.” 

There are never any obliga-
tions to get more information 
to help you make your deci-
sion.  But keep in mind that 
EPLI is a minefield filled with 
legal time bombs that could 
go off without your knowl-
edge. And it is not going 
away; it’s here to stay and 
getting worser as they used 
to say in Brooklyn. Get the 
facts; at the end of the day 
you might save your com-
pany from financial ruin.   
 
If you would like a quote for 
EPLI coverage or have any 
questions, please contact 
your account executive. 

can be gained is a reduction in 
the award. But to make matters 
worse, in a conversation with 
the press (it could have been 
made at the trial; I heard him 
discuss it with the press) of  
race. Mr. Thomas suggested 
that his epithet “Bitch” was less 
offensive to a black woman if 
uttered by a Black man; it 
would be egregiously more 
offensive if it came from a 
white man.  The presumption 
here is that using that term is 
no big deal at least in the black 
community.  Personally I find 
that to be an offensive and un-
acceptable term to be used by 
anyone regardless. The point 
we’re trying to make here is 
that you as an employer are 
very rarely aware of situations 
occurring in the workplace 
which might give rise to an 
EPLI event until the damage 
has already been done; unless 
of course if you are part of the 
problem. Now don’t take of-
fense!  I’m not just referring to 
sexual harassment. I’m refer-
ring to the other areas of EPLI 
covered events of which you 
may not have knowledge such 
as: 
 

 

Discrimination (age, race, 
gender, etc) 
Wrongful termination 
Breach of employment 
contract 
Negligent evaluation 
Failure to employ or 
promote 
Wrongful discipline 
Deprivation of career 
opportunity 
Wrongful infliction of 
emotional distress and;  
Mismanagement of 
employee benefit plans.  



W e are very pleased to an-
nounce the launch of the 

newest member company of 
Post Financial Services Group, 
L.L.C.  Post Benefits, LLC is a full 
service insurance brokerage as-
sisting clients with employee 
benefit planning, executive 
benefit planning and individual 
products.  Licensed with every 
life and health insurance carrier, 
both locally and nationally, Post 
Benefits, LLC is poised to design 
benefit programs which will 
provide comprehensive benefits 
at competitive prices.  Here is a 
partial list of products and ser-
vices we provide: 
 

EMPLOYEE BENEFITS: 
 

♦ Benefit plan design, market-
ing, implementation, and ser-
vice for all lines of coverage 
(health, dental, life, disability, 
vision, long term care, etc.) 

♦ Qualified retirement planning 
(including 412(i) plans) 

♦ Consumer Driven Health Plans 

♦ Administrative services 
(employee adds/
terminations/resolution of any 
billing discrepancies/
employee claim issues) 

♦ Employee educational meet-
ings 

 

Employee and executive 
benefit planning are areas of 
increasing cost and neces-
sity to all businesses.  Be-
cause of its importance, it is 
requiring significantly more 
management attention.  By 
partnering with Post Benefits 
LLC, you’ll make a smart de-
cision to receive the best 
service and creativity in the 
marketplace 
 
Employee and executive 
benefit planning are areas of 
increasing cost and neces-
sity to all businesses.  Be-
cause of its importance, it is 
requiring significantly more 
management attention.   
 
By partnering with Post 
Benefits LLC, you’ll make a 
smart decision to receive 
the best service and creativ-
ity in the marketplace.   

♦ Section 125 – design and im-
plementation 

♦ Intranet benefit portal setup 

♦ Voluntary benefit platforms 

♦ Executive carve-out plans 

♦ Periodic industry updates 
 

 
EXECUTIVE BENEFITS: 

 

♦ Key Person Planning 

♦ Business succession planning 
(design and funding) 

♦ Nonqualified retirement 
planning 

♦ Section 162 Bonus planning 

♦ Supplemental insurance 
planning for executives 

♦ Estate Planning for business 
owners and executives 

♦ Long term care insurance for 
executives 

 
PLANNING FOR THE  

INDIVIDUAL: 
 

♦ Personal life insurance re-
view (including term, whole 
life, universal life, and vari-
able life) 

♦ Estate Tax analysis 

♦ Life settlement options 

♦ Income protection planning 

♦ Premium financing arrange-
ments 

♦ Annuity programs 
 
 


